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FEDERAL CO ICATIO S COMMISSIO
Washington, D.C. 20554
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----------------)

To: Wireline Competition Bureau

PETITIO FOR WAIVER

CC Docket 0.96-45

Pine Belt Cellular, Inc. ("Pine Belt" , pursuant to section 1.3 and 1.925 of the Federal

Communication Commission s ("'FCC's' or "Commission s) rules, I hereby petitions the

Commission for a protective waiver of the October 1, 2006 deadJine and certain reporting

requ' "ements et forth in section 54.209 of the Commi_sion ~ rules for the filing of an annual

compliance report in relation to receipt of high-cost universal service "USF) support.- Due to

circum tanees described more full below, a report was recently filed, although responsive

information has been on file ith the Commi ion since March 2006.3

Pine Belt respectfull requests that the FCC accept its 2006 annual e-ompliance report

filing as complete and timely filed. Grant of thi~ petition for protective waiver ill enable Pine

Belt to maintai.n its statu~ a an Eligible Telecommunications Carrier CETC and continue to

receive high cost support from the uoi ersal service fund. Most importantly a protective waiver

will allow Pine Belt to continue providing quality service to iL rural customers. Pine Belt has

I ~7 C.F.R ~ 1.3, ~ 1.925. Pursuant to ~ 1.1105, no filing fee applie.s to this reque.st.
; ~7 C.F.R ; -~.209.
-' See De.cIaration of John C. eWes, President, Pine Belt Cellular. Inc.. attached as Exhibit 1.



ro ided the Commission with extensive information about its operations from the inception of

irs request for ETC status to the present time. Grant of the waiver is in the public interest, and

ill pre ent undue hardship to be isited upon Pine Belt and its customer.

CIRCUMSTA1 CES OF HARDSHIP JUSTIFY THIS "VAIVER REQUEST

Pine Belt is a ~mall family-owned pro ider of cellular and personal communications

services to rural and non-rural incumbent local exchange "ILEC') areas in Alabama. Pine

Belt s affiliate, Pine Belt Telephone is a small rural ILEC serving customers in southern

Alabama. Both Pine Belt companies ha e a small staff of regulatory, accounting and technical

professionals who allocate their time between multiple tasks for each compan .

Pine Belt was certified in a 2002 b) the FCC as an Eligible Telecommunications

Carrier ("'ETC for non-rural areas in Alabama. In arch 2006 Pine Belt filed a Petition for

Designation as an Eligible Telecommunications Carrier for the rural ILEC portions of its service

territory.5 That petition, which is on file with the Commis-ion remains pending and is ripe for

deci ion, and includes detailed information, including maps, that the Commission and SAC

seeks in the annual compliance report. Pine Belt currentl is aware of its annual reporting

obligation, but missed the past reporting deadline because it thought its outside accounting

contractor wa- tracking and meeting all applicable deadlines. All line counts and other necessary

information are on file with USAC.

At the time of Pine Belt s initial certification, the FCC had not yet adopted the annuaL

reporting requirement included in Section 54.209 and thu~ the requirement did not appear on its

initial regulatOr) compliance tracking charts that Pine Belt set up to make sure filings were made

~ Pille Belt Cellular. Illc. alld Pine Belt pes. Inc.. PetiTion for Designation as an Eligible TelecommuniC(ltiOI1
Cnrrier. CC Docket 0.9645. Memorandum Opinion and OrdeL DA 02-1252 (reL May 2-1-,2002).

j Pine Belt Cellular. IIIC-. Petition for DesignaTion as an Eligible Telecommunications Cnrrier. CC Docket 96--1-5,
(filed March 2, 2006
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on a timeI basis. Some difficulties in Pine Belt s compliance efforts are related to business

disruptions related to several natural di asters, including Hurricane Dennis, Hurricane I an,

Hurricane Katrina, and related infrastructure issues such electrical power outages and computer

cra~hes.6 Other factors related to staff and family issues, such as staff family members being

deplo ed to disaster relief efrort~ and the war in Iraq. In an effort to supplement its in-house

compliance efforts, Pine Belt staff began working ith the outside accounting fIrm in

Montgomery, Alabama to put together the regulato!)1 filings. Pine Belt staff and its outside

accounting firm relied on a list of Elling dates it compiled based on information obtained from the

SAC ebsite e-mail newsletters and calendars. Apparent!) the annual compliance filing

requirement did not appear on any of these USAC sources, and thus this filing did not appear on

the master filing calendar. Thus, the annual report compliance filing was not made in 2006

because it did not appear on an of the calendar~ or reminder lists consulted b Pine Belt or its

outside consultant.7 In addition USAC failed to make Pine Belt aware of the missed 2006 filing

when it pro ided notice, after the fact, to the compan) ith respect to the 2007 filing

requirement. That filing currentl is the subject of a separate' ai er reque t currentl) a aiting

decision at the Commission. 8

Pine Belt has compiled the 2006 report based upon historicall a ailable data. Because

Pine Belt and its outside contractor did not become a are of the need to preserve certain data

until 2007, detailed information responsi e to question about outage reports, unfilled service

r quests and complaints was not retained and is not currentl available. Back-up rep0l1il1g

de eloped to assess storm and other event related outages and responses as stored on the

6 See Declaration of John C. -ettles. President, Pin Belt Cellular, Inc., attached as Exhibit 1.
- See Declaration of Rod Ballard.. Principal. Jackson Thornton, attached as Exlubit 2.

See Petition for r. ail er ofPine Belt Cellular file. filed October 30, 2007, DA 074592.
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separate personal computer of Pine Belt Plant Operations Manager but a recent search for that

information revealed that certain necessary information was lost in a computer hard dri e cra h.

Management has pro ided the required data based on personal recollection., and information for

007 has been pro ided and is on file with US C and the Commission. As the Declaration of

Pine Belt s Pre-ident John C. I ettles shm s, Pine Belt s management has taken all necessary

steps to preserve the required data for future reports, and to continue to pro ide quality service to

it- rural customers.

GRANT OF TillS WAIVER REQUEST IS THE PUBLIC INTEREST

Section 1.3 of the COmnllS ion's mles specifies that the Commission rna grant a wai er

of the application of an of it rules for "good cause shown.' Section 1.9_5(b)(3) pro ides that

the Commission may wai e a rule when the specific facts make strict compliance with a rule

inconsistent with the public interest. The Commission may take into account considerations of

hardship equity or more effective implementation of a erall polic 00 an indi idual basis, and

court ha e affirmed the Commission' power to wai e its rules if special circumstances v arrant

Will er and grant of the waiver serves the public interest.9

Pine Belt respectfull) submits that good cause exists to grant a protective wai er of the

Commission s rule~ to protect Pine Belt s ETC status, permit it to continue recei ing high c-ost

support and allowed continued quality service to its customers.

Section 54.209 of the Commi~sion s rules, entitled "Annual reporting requirements for

devignated eligible telecommunications carriers' provides that a common carrier designated as

an ETC shall provide certain annual reporting information by October I of each ear. This rule

ha~ been implemented in a confusing wa. As Pine Belt pointed out in reply comments filed

9 WAIT Radio I. FCC, 418 F.ld 115~, 11-9 (D.c. Cir. 1969), cen denied. 409 U.S. 1027 1972:. orlheast Cellular
Telephone Co. I. FCC. 897 F.2-d 116-l, 1166 (D.c. 1990).
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_ a ember 30 2007, ith respect to the Petition for Waiver and associated Ex Parte comments

flied b
J

Gila River Telecommunications, Inc. ("Gila River'), there are se eral sources of

confusion about the Section 54.209 reporting requirement. In the Code of Federal Regulations,

folIo ing 47 CFR §54.209, there \ as an 'effective date note stating that because the text of the

rule contains information collection and recordkeeping requirements, the rule will not become

effecti e until appro al has been given b the Oftlce of anagement and Budget "OMB' _

ccording to a procedural conversation undersigned coun el had with Commission staff:

apparently O.MB approval was subsequentl obtained b the Commission. Ho e er following

OMB appro a~ as Pine Belt pointed out in its Petition, neither the Commi sian nor SAC

included an) specific notices about the Section 54.209 reporting requirement on any of its

\ ebjte locations or calendars. Clear!, the filing date was not weU-publicized, and, as several

carriers ha e pointed out, most carriers subject to state regulation are not e en required to file the

report to receive USF support.

otice of the eftecti e date of the rule should have been more clear!) pro ided to

carners subject to the rule. the Commission kno s, a fundamental principle of the

administrati e process is notice. Even a more basic equitable principle is that if notice is

inadequate and failure to compl) with the mles results in a harsh sanction, then the rules should

be \ ai ed to prevent an inequitable result. Gi en such lack of tran parenc coupled \ ith

disparate treatment in the application of the rule, the sanction for non-compliance is particularl

har -h and inequitable.

As Gila Ri er has pointed out to the Commission, the rule is disparately applied to

similarly jtuated carriers based upon the patchwork of different federal and state requirements.

Pine Belt 5 incumbent local exchange ("'ILEC" sister compan , Pine Belt Telephone Company
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is an Alabama rural ETC. The Alabama Public Service Commi sian does not require Pine Belt

Telephone to make the Section 54.209 filing. The difference in the reporting requirements

coupled , ith the fact that both Pine Belt Cellular and Pine Belt Telephone share certain

administrati e resources, including those emplo) ed for regulato!) reporting further contributed

to the confusion about regulato compliance requirements for Pine Belt Cellular.

Pine Belt has filed the requested information with S C, along with all other

information SAC needs to process pa ment of USF funds to Pine Belt. If funds are withheld

from Pine Belt, or its ETC designation is at risk, Pine Belt s rural customers, ill not recei e the

benefits of service improvements to their rural region. Such result is not in the public interest.

Pine Belt re pectfull requests that the Commission, ai e it~ rules to protect Pine Belt from

such a harsh re-ult.

~iREREFORE, Pine Belt respectfully requests that the Commission walVe Section

54._09 of the Rules to accept Pine Belt s 2006 report, permit Pine Belt to continue to recei e the

SF fund to which it is otherwise entitled and maintain its ETC status.

Respectfully submitted,

C.

l'

John C. ettles, President
Pine Belt Cellular, Inc.
3984 County Road 3_
Arlington, Alabama J6722

Date: February 29 _008
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E ibit 1

Declara '00 0 Job C. e Ie

aI ernfir

1. John . ertl . d reb T declare uncle penalty of perjury foil s:

]. I am Pre. idenl f Pine B It dlular. In . C'Pin

2. This D larati . submitted in . upport f Pin

(th "'\\ ai r P tition" .

I e ployed th 0 nsulling and accounting finn Jackson rot n to

\V rk. ""1lh mv personn I to rna 'e all n mplian e filin .

under the imp n that all 'paperwoJ''' ad been filed

wi th the and. C. H \\l.; r. I n informed £b an

annual compliance report, du ctober 1. 2 06 not mad. due to an

inadv rt nt omi inn liling. Ii l d ribt:d in th

P tition.

-k In ar h 2 it! the F . , a request for Ere tatu tl I'

the nrral potti n r its rvie area t,;C mpan ing that u t. in F C

Dock t 96-4"'. ar xhibi c ntainin infi nnatioD rCspGll5iv 10 Ih

informati n sought 'A in the annual mplian

report. 1b t tilin_ remains . n ..

senl th quested a.i r Pine R It ri 'ks losing i . ETC status for th

portion of it rvi F funds

tb t otherv' would a

T lied n by i~ th rgen . PUlpO es waul

also be at risk.

6. Pin B IL' 0 rati ns ha· cxp ri need power oUlag nd oth r

disrupti n due to severaJ storms in luding Hurrican 0 nnis. Hurricane

Ivan and Hurricane Katrina. Pln B II ha ntinu d lO r 'id qu lit.

ervice to it ustomcTS.

. rkin with other mem f y manage em team. 1 ha 'C pro"id d

infonnation pan ive to the re rtin

detail f omag . u dIed. _'[vic qu IS d omplain· are e timaled



ased upon pe ~onneJ reco Jection. as ru r detail infonnati n as 10 t

in a computer hard driy h of my PI t J h n'

taken steps t de elop a data relenti n and ack-up plan 10 rese e all

nece ary data :D r future rep ns and q ]j: ~ n-i ~ 10 Pine cit"

customers.

8. 1 furth r declare that I hav

and that th acts stated therein. f hich 1 ha

lru> and corr ct t the be I of my kn \ ledg and

Waiv r P titi

rsonal kno" lcdg .

lief.

I declare und r nalt)' of perjwy that the oregoin is tru and correcL

Dal ~#~



Exhibit 2

Declaration of Rod Ballard

I Rod Ballard, do hereby declare under penal of perjury as follows:

1. I am a cerfjfied public ac;·countant and Principal in the accounting firm

Jackson Thornton In ontgomery, Alabama. I specialize in

telecommunications regulatory issues.

2. This Declaration is submitted in support ofPine Belt Cellular Inc. s ("'Pine

Belt') Petition for ai er of Section 54.209 of the Commission's Rules

filed in Common Carrier Docket o. 96-45 ("Waiver Petition). I ha e

been retained to provide accounting and consulting services to Pine Belt

including reviewing Universal Service Fund issues and assuring Pine

Belt s regulatory compliance ith the rules and policies of the Federal

Communications Commission ("'FCC and the niversal Service

Administrative Company·' SAC .

3. I declare and certify as follows: Jackson Thornton maintains, In

con 'ultation with Pine Belt Cellular, Inc. a regulatoI) filing calendar. This

regulatory filing calendar is developed in part based upon information

pro ided b) the website 0 SAC and its e-ne\ 51etters. The filing in

question did not appear on SAC's calendar.



4. Pine Bel1's service territory comprises one of the poorest rural areas in

labama and indeed the United States. Pine Belt's rural service area is

expensi e to serve and Pine Belt uses high cost funds to serve rural

customers.

S. I declare that to the best of my knowledge, Pine Belt has taken steps to

assure future regulatory compliance. Pine Belt's President, John C.

Nettles, has retained me to assist him and his staff to make regulatory

filings and supervise FCC and USAC filing and regulatory compliance

efforts.

6. I further declare that I have re iewed Pine Belt's records and discussed the

facts with Pine Belt's President and his staff, and the facts stated above are

based upon my personal knowledge and review, and are true and correct to

the best of my knowledge and belief.

I declare under penalty of peljury that the foregoing is true and correct.

Date: A-~ 0%
~~~
Rod Ballard


